
DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Frederiksberg Gade

P.O Box 756

St. Thomas, U.S. V.I. 00804-0756

(340) 774-4422

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, )

) CIVIL NO. SX -14 -CV -287

v.
Plaintiff, )

) ACTION FOR DAMAGES
) AND DECLARATORY RELIEF

UNITED CORPORATION, )

)
Defendant. )

)

)

ANSWER AND COUNTERCLAIM

Defendant United Corporation ( "United "), through its undersigned counsel, answers the

correspondingly numbered paragraphs of the Complaint as follows:

1 -4. Admitted.

5. Denied, except it is admitted that $2.7 million was withdrawn by Fathi Yusuf

( "Yusuf') from a United account used in the operation of the Plaza Extra supermarkets and

deposited into another United account controlled by United as a partial reconciliation of accounts

between Mohammed Hamed ( "Hamed ") and Yusuf.

6. Denied, except it is admitted that United was aware that Hamed objected.

7 -9. Denied.

AFFIRMATIVE DEFENSES

1. The Complaint fails to state a claim upon which relief can be granted.

2. Hamed's claims are barred by the doctrine of estoppel.

3. Hamed's claims are barred by his fraud or inequitable conduct.

4. Hamed's claims are barred by the doctrine of unclean hands.

5. Hamed's claims are barred by the doctrine of laches or the applicable statute of

limitations.

6. Hamed's claims are barred by the doctrine of waiver.
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7. Hamed's claims are barred or diminished by United's right of recoupment and

setoff.

8. Hamed has failed to join a necessary and indispensible party, namely, Yusuf.

For all the foregoing reasons, United respectfully requests this Court to dismiss the

Complaint with prejudice, award United its reasonable costs and attorneys' fees, and provide

United with such further relief as is just and proper under the circumstances.

COUNTERCLAIM

Pursuant to Fed. R. Civ. P. 13 and Super. Ct. R. 34, for its counterclaim against Hamed,

United alleges:

JURISDICTION

1. This Court has subject matter jurisdiction pursuant to V.I. Code Ann. tit. 4, §

76(a).

RELATED PENDING LITIGATION

2. On September 17, 2012, Hamed filed suit against Yusuf and United in this Court,

Hamed v Yusuf, et al, Civil No. SX -12 -CV -370 (the "370 Case "). Among the allegations in the

First Amended Complaint in the 370 Case were allegations that are substantially similar to

Hamed's allegations in this case.

3. Specifically, in the 370 Case, Hamed alleged, inter alfa, the following:

On or about August 20, 2012, Yusuf unilaterally and wrongfully
converted $2.7 million from Plaza Extra "supermarket accounts"
used to operate the Partnership's three stores, placing the funds in a
separate "non- supermarket" United account controlled only by
him. Said conversion was a willful and wanton breach of the
Partnership agreement between Hamed and Yusuf.
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See ¶ 29 of the First Amended Complaint in the 370 Case and compare with If 5 of the Complaint

in this case. Among the relief sought by Hamed in the 370 Case was the following:

1) A full and complete accounting to be conducted by a court- appointed

Master with Declaratory Relief against both defendants to establish

Hamed's rights under his Yusuf/Hamed Partnership with Yusuf,

including his rights regarding the operation of the three Plaza Extra

supermarkets and the withdrawal of funds from the Partnership

accounts associated with these three Plaza supermarkets;

* **

3) Declaratory Relief and Injunctive Relief against both defendants

requiring the immediate return of all funds improperly withdrawn from

the bank accounts of the three Plaza supermarket accounts by Yusuf,

including but not limited to the $2.7 million recently removed by Yusuf

to an account to which Hamed does not have access;

* **

6) Declaratory Relief as to the Partnership's rights in any business and /or

assets purchased by United using partnership assets or obtained without

providing the Partnership the opportunity to participate in the ownership

of these newly acquired businesses and/or assets[.]

See p. 15 -16 of the First Amended Complaint in the 370 Case.

4. Yusuf and United filed a First Amended Counterclaim in the 370 Case seeking,

inter alia, rent owed to United for the use and occupancy of the premises occupied by the Plaza
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Extra supermarket in Sion Farm, St. Croix ( "Plaza Extra - East "), and a full and complete

accounting as between Hamed and Yusuf of the monies withdrawn from the Plaza Extra Stores

by their respective families.

5. As a comparison of the First Amended Complaint in the 370 Case with the

Complaint in this case shows, the claims alleged and relief sought by Hamed in this case are

encompassed within the 370 Case. Further, the pleadings, discovery, and sworn testimony in the

370 Case establish that the $2.7 million at issue in both cases was money taken by Yusuf under a

claim of right pursuant to his business agreement with Hamed.

FACTS COMMON TO ALL COUNTS

6. United was incorporated in 1979. Yusuf is an officer, director and the principal

shareholder of United and Yusuf s wife and children comprise the remaining officers, directors,

and shareholders of United, which developed, owns and operates United Shopping Plaza on St.

Croix.

7. In April 1986, Plaza Extra - East was opened at United Shopping Plaza. In

October 1993, the Plaza Extra supermarket in Tutu Park Mall, St. Thomas ( "Plaza Extra - Tutu

Park ") was opened. In 2000, the Plaza Extra supermarket in Grove Place, St. Croix ( "Plaza

Extra - West ") (collectively, the "Plaza Extra Stores ") was opened.

8. In return for a modest investment of money and because Hamed was his brother-

in-law, Yusuf agreed with Hamed to equally divide the net profits of the Plaza Extra Stores after

payment of rent, expenses (including insurance covering United Shopping Plaza), and taxes

(including United's gross receipts taxes).

9. Hamed and Yusuf agreed that rent owed to United for the premises occupied by

Plaza Extra - East would accrue until such time as Yusuf decided that their business accounts
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should be reconciled. The reconciliation of business accounts would not only involve payment

of accrued rent to United, but also advances that Hamed and Yusuf had taken by withdrawing

money from the Plaza Extra Stores' safes. Under their agreement, Yusuf was the person

responsible for making all decisions regarding when the reconciliation would take place and

hence when the rent would be paid.

10. There has been only one full reconciliation of accounts since the business

agreement between Hamed and Yusuf was formed, and it occurred at the end of 1993. The rent

payment due United from 1986 through December 31, 1993 was paid by means of a setoff on an

account that reflected credits and debits made between Hamed and Yusuf. Specifically,

Hamed's one -half portion of the rent was paid by means of a setoff against amounts Yusuf owed

him by virtue of some large withdrawals made in preceding years.

11. On October 23, 2001, the Federal Bureau of Investigation ( "FBI ") raided the

Plaza Extra Stores and United's office seizing substantially all of the financial and accounting

records of the Plaza Extra Stores. Shortly before the raid, one of Hamed's sons (Mufeed) and

one of Yusufs sons (Maher) examined and tabulated some but not all of the receipts from the

Plaza Extra - East store safe reflecting cash withdrawals made over the years by Hamed and his

sons and Yusuf and his sons. After calculating the total withdrawals these receipts showed were

made by each family, it was agreed that the Hameds had withdrawn $2.9 million and the Yusufs

$1.3 million leaving a balance due to Yusuf of $1.6 million.

12. In September 2003, United, Yusuf, two of Yusufs sons, and two of Hamed's sons

were indicted on a number of charges arising out of the operation of the Plaza Extra Stores,

including conspiracy to defraud the United States, money laundering, mail fraud, conspiracy to

evade taxes, causing false tax returns, and conspiracy to conduct a criminal enterprise, Hamed,
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who had retired in 1996 and returned to Jordan, was not indicted since his continuing role as a

partner in the Plaza Extra Stores was not evident and the defendants in the criminal case, who

were operating under a joint defense agreement, were counseled not to take any action

suggesting the existence of a partnership. Pursuant to a plea agreement entered in February

2010, United pled guilty to one count of tax evasion and paid millions of dollars in taxes,

interest, and penalties. All charges against the individual defendants were thereafter dismissed

with prejudice.

13. In late 2010, Yusuf received information from the Department of Justice in the

criminal case that showed or strongly suggested that Hamed and his son, Waleed, had taken or

"skimmed" millions of dollars from the Plaza Extra Stores without Yusufs knowledge.

14. Pursuant to a letter dated August 15, 2012 to Hamed written on behalf of Yusuf,

notice was given to Hamed that Yusuf would be withdrawing the sum of $2,784,706.25 from

United's operating account for the Plaza Extra Stores. As explained in the letter, attached as

Exhibit A, that amount represented the sum of $1,600,000 (the reconciled receipts tabulated

from the Plaza Extra - East safe prior to the FBI raid), $1,095,381.75 (reflected in additional

attached receipts that had not been examined by Maher Yusuf and Mufeed Hamed shortly before

the FBI raid), and 50% of the balances in two foreign bank accounts containing money from the

Plaza Extra Stores.

15. While Yusuf withdrew the $2,784,706.25 over the objection of Hamed, the

propriety of the withdrawal is the subject of Hamed's and Yusufs claims for accounting pending

in the 370 Case. Hamed has been aware of United's purchase of the property described in ¶ 7 of

the Complaint in this case since at least January 25, 2013, the date of the hearing on his

emergency motion for injunctive relief in the 370 Case, since United's purchase of this property
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was a subject of testimony at that hearing. Since that time, Hamed has made no effort to

establish that any portion of the $2,784,706.25 withdrawn by Yusuf was in in fact used by

United to purchase any property.

COUNT I

DECLARATION

16. Paragraphs 1 through 15 of this Counterclaim are realleged.

17. There is an actual controversy between Hamed and United regarding their

respective rights and obligations with respect to the $2,784,706.25 withdrawn by Yusuf from an

operating account of the Plaza Extra Stores in August 2012.

18. United is entitled to a judgment declaring that it has no liability or obligation to

Hamed whatsoever with respect to any withdrawal made by Yusuf from the Plaza Extra Stores

and that Hamed's notice of lis pendens filed in this case must be discharged of record.

COUNT II

SLANDER OF TITLE

19. Paragraphs 1 through 18 of this Counterclaim are realleged.

20. In recording the lis pendens in this matter, see Exhibit A to the Complaint, Hamed

published false statements, namely, that he has valid claims affecting title to United's property

and that United does not hold clear, legal title to such property.

21. Hamed's publication is harmful to United's interest in the property and was made

by Hamed with either the intent to harm United or with recognition that it was likely to do so.

22. Hamed knew that the statements published in his notice of lis pendens were false

and misleading or acted in reckless disregard of the falsity of such statements.
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23. As a result of Hamed's slander of title, United has suffered loss including, but not

limited to, impairment of vendibility or value caused by Hamed's disparagement, carrying costs

for the property, and the expense United has incurred and will continue to incur to counteract

Hamed's false publication.

Accordingly, United respectfully requests entry of judgment in its favor providing the

following relief:

i. a judgment declaring that United has no liability or obligation to Hamed whatsoever

with respect to Yusuf s withdrawal of $2,784,706.25 or any other amount from the

Plaza Extra Stores and discharging the notice of lis pendens Hamed recorded against

United's property;

ii. a judgment against Hamed for compensatory, consequential, and punitive damages

for his slander of United's title to property in such amount as United establishes

entitlement at trial;

iii. judgment awarding United its reasonable attorneys' fees and costs in defending

against the Complaint and prosecuting this Counterclaim; and

iv. judgment providing such other and further relief as the Court deems just and proper.

Pursuant to Fed. R. Civ. P. 38(b), United demands a trial by jury of all issues triable by

right to a jury.
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Dated: August 18, 2014 By:

Respectfully submitted,

DUDLEY, PPER ry FEUERZEIG, LLP

r Ar

Gregory H. .dgé '.T. Bar No. 174)
1000 Frederiksberg ade - P.O. Box 756
St. Thomas, VI 00804
Telephone: (340) 715 -4405
Telefax: (340) 715 -4400
E- mail:ghodges@dtflaw.com

and

Nizar A. DeWood, Esq. (V.I. Bar No. 1177)
The DeWood Law Firm
2006 Eastern Suburbs, Suite 101
Christiansted, VI 00830
Telephone: (340) 773 -3444
Telefax: (888) 398 -8428
Email: info @dewood -law.com

Attorneys for Fathi Yusuf

CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of August, 2014, I caused the foregoing Answer and
Counterclaim to be served upon the following via United States mail:

Joel H. Holt, Esq.
LAW OFFICES OF JOEL H. HOLT
2132 Company Street
Christiansted, V.I. 00820
Email: holtvi @aol.com

Carl Hartmann, III, Esq.
5000 Estate Coakley Bay, #L -6
Christiansted, VI 00820
Email: carl@carlhartmann.com

R:\DOCS\6254\1 \DRFTPLDG\1597785.DOCX

rcUCk01 bcL'\



UNITED CORPORATION
d/b /a PLAZA EXTRA SUPERMARKET

4C &4D Siun Farm
Christiansted, VI 00820

BY HAND DELIVERY

.Date. August I5, 1

Mohammed Harped
By and through Waived Harped
Plaza Extra Supermarket
Sion Farm Store
Christiansted, V.1. 00820

*** o f Withdrawal

'Dear Mr. :&matà;:

%)1.--\A

The amount of $2,784,706,25 will be withdrawn from UJnited's operating account
effective Augu.st...1 5`s, 201.2,.This amount equals the proceeds you previously withdrew through
your agent Waked Hamed. To ensure full accuracy. attached are the receipts you requested
during mediation demonstrating the $ 1,095,381.75 of withdrawals. The below iternired amounts
are not in dispute.

Past Confirmed Withdrawals SI 1100,00[1.410
Additional Withdrawals per the attached requested receipts $1,095,381.75
Fifty percent (50%) of St. Maarten Bank Account . $44,355,50
Fifty percent (50%) of Cairo Amman Bank $41,696.00

Should you have any concerns about these amounts, please provide the basis for your
concerns in writing. Thank you.

Your

i,F Fallu Yusuf

FY 004123

EXHIBIT

A

DEFENDANTS' RESPONSE
0112036
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'stod, St. CfOrx, V.1. 00821
ot: (340) 778.6240

Fax: (340) 778 -1200

Plaza Extra 2o50
Old Estate Flosses
F'sted, SI. Croix, V.1 00841
Tel: (340) 719-1870
Fax: (340) 719.1874

Oroer No
Dare+1cconra -

otess\
Pfyro

YDt I! ay

\
CAv. l: U p ChfC< 0wqfjj

vtSati
UtSCPTioH i OfICf Al141,itiY

4I1

+
Iv

r
_

i

j I, ---
I.

lL
1Ilk 1pir

I

,
449-1076

t

ia 1
Fi@carvtld by t\'k"'-'''"'"--'4\iA-----

AI, --a,ms ana rewrneo 'corns MUST t>e accompanied Cy cn,y irivaCe

FY 004210

DEFENDANTS' RESPONSE
0112123


